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ADOPTION AMENDMENTS
2004 GENERAL SESSION
STATE OF UTAH

Sponsor: Ann W. Hardy

LONGTITLE
General Description:

This bill amends provisions relating to adoption procedures and adoptive evaluations.
Highlighted Provisions:

Thisbill:

» amends who may receive a criminal history report;

» expands which reports and information are confidential;

» authorizes an agency to provide an adoption report to certain other personsin
connection with an adoption;

» changes the timeliness on conducting a preplacement adoptive evaluation;

» requires aperson or agency conducting an adoption evaluation to provide the
prospective adoptive parent with literature to assist them in connection with the
adoption;

» amends the notice of adoption proceedings;

» requires a putative father's name to appear on abirth certificate before the
relinquishment or consent for adoption;

» revises provisions for an unmarried, biological father to declare an interest in the
child;

» makes explicit the biological father's rights when the child is conceived by conduct
that would constitute a sexual offense;

» changes provisions regarding contested adoptions;

» changestime frames for consent or relinquishment in connection with a child placed
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for adoption;
» clarifies venue for adoption proceedings; and
» providesfor allowance of interested persons to petition the court to determine the

rights of other persons in connection with a child.

Monies Appropriated in thisBill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
53-10-108, as last amended by Chapter 13, Laws of Utah 2002
62A-4a-412, as last amended by Chapter 68, Laws of Utah 2003
78-30-3.5, aslast amended by Chapter 101, Laws of Utah 2001
78-30-4.13, as last amended by Chapter 171, Laws of Utah 2000
78-30-4.14, as last amended by Chapter 101, Laws of Utah 2001
78-30-4.15, as last amended by Chapter 129, Laws of Utah 1998
78-30-4.16, as last amended by Chapter 255, Laws of Utah 2001
78-30-4.18, as last amended by Chapter 171, Laws of Utah 2000
78-30-4.19, as renumbered and amended by Chapter 168, Laws of Utah 1995
78-30-4.23, as enacted by Chapter 168, Laws of Utah 1995
78-30-4.24, as enacted by Chapter 168, Laws of Utah 1995
78-30-7, as last amended by Chapter 185, Laws of Utah 2002

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 53-10-108 is amended to read:

53-10-108. Restrictionson access, use, and contents of division records-- Limited
use of recordsfor employment purposes -- Challenging accuracy of records -- Usage fees
-- Missing children records.

(1) Dissemination of information from acriminal history record or warrant of arrest
information from division filesis limited to:

(&) criminal justice agencies for purposes of administration of criminal justice and for
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employment screening by criminal justice agencies;

(b) noncriminal justice agencies or individuals for any purpose authorized by statute,
executive order, court rule, court order, or local ordinance;

(c) agencies or individuals for the purpose of obtaining required clearances connected
with foreign travel or obtaining citizenship;

(d) (i) agenciesor individuals pursuant to a specific agreement with acriminal justice
agency to provide services required for the administration of criminal justice; and

(ii) the agreement shall specifically authorize access to data, limit the use of the datato
purposes for which given, and ensure the security and confidentiality of the data;

(e) agencies or individuals for the purpose of a preplacement adoptive study, in
accordance with the requirements of Section 78-30-3.5;

(f) (i) agencies and individuals as the commissioner authorizes for the express purpose
of research, evaluative, or statistical activities pursuant to an agreement with acriminal justice
agency; and

(i) private security agencies through guidelines established by the commissioner for
employment background checks for their own employees and prospective employees;

(g) aqualifying entity for employment background checks for their own employees and
persons who have applied for employment with the qualifying entity; and

(h) other agencies and individuals as the commissioner authorizes and finds necessary
for protection of life and property and for offender identification, apprehension, and
prosecution pursuant to an agreement.

(2) An agreement under Subsection (1)(f) or (1)(h) shall specifically authorize access
to data, limit the use of datato research, evaluative, or statistical purposes, preserve the
anonymity of individuals to whom the information relates, and ensure the confidentiality and
security of the data.

(3) (a) Before requesting information under Subsection (1)(g), a qualifying entity must
obtain asigned waiver from the person whose information is requested.

(b) Thewaiver must notify the signee:

(i) that acriminal history background check will be conducted;

(it) who will see the information; and

(iii) how the information will be used.
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(c) Information received by a qualifying entity under Subsection (1)(g) may only be:

(i) availableto personsinvolved in the hiring or background investigation of the
employee; and

(if) used for the purpose of assisting in making an employment or promotion decision.

(d) A person who disseminates or uses information obtained from the division under
Subsection (1)(g) for purposes other than those specified under Subsection (3)(c), in addition to
any penalties provided under this section, is subject to civil liability.

(e) A qualifying entity that obtains information under Subsection (1)(g) shall provide
the employee or employment applicant an opportunity to:

(i) review the information received as provided under Subsection (8); and

(if) respond to any information received.

(f) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
division may make rules to implement this Subsection (3).

(9) (i) The applicant fingerprint card fee under Subsection (1)(g) is $15.

(i) The name check fee under Subsection (1)(g) is $10.

(iii) Thesefeesremain in effect until changed by the division through the process under
Section 63-38-3.2.

(iv) Funds generated under Subsections (3)(g)(i), (3)(g)(ii), and (8)(b) shall be
deposited in the General Fund as a dedicated credit by the department to cover the costs
incurred in providing the information.

(h) Thedivision or its employees are not liable for defamation, invasion of privacy,
negligence, or any other claim in connection with the contents of information disseminated
under Subsection (1)(g).

(4) Any criminal history record information obtained from division files may be used
only for the purposes for which it was provided and may not be further disseminated, except
that a criminal history provided to an agency pursuant to Subsection (1)(€) may be provided by

the agency to the person who is the subject of the history, another licensed child-placing

agency, or the attorney for the adoptive parents for the purpose of facilitating an adoption.

(5) If anindividual has no prior criminal convictions, crimina history record
information contained in the division's computerized criminal history files may not include
arrest or disposition data concerning an individual who has been acquitted, his charges
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dismissed, or when no complaint against him has been filed.

(6) (&) Thissection does not preclude the use of the division's central computing
facilities for the storage and retrieval of crimina history record information.

(b) Thisinformation shall be stored so it cannot be modified, destroyed, or accessed by
unauthorized agencies or individuals.

(7) Direct access through remote computer terminalsto criminal history record
information in the division'sfiles islimited to those agencies authorized by the commissioner
under procedures designed to prevent unauthorized access to this information.

(8) (&) The commissioner shall establish proceduresto allow an individual right of
access to review and receive a copy of hiscriminal history report.

(b) A processing fee for the right of access service, including obtaining a copy of the
individual's criminal history report under Subsection (8)(a) is $10. Thisfeeremainsin effect
until changed by the commissioner through the process under Section 63-38-3.2.

(c) (i) Thecommissioner shall establish procedures for an individual to challenge the
completeness and accuracy of criminal history record information contained in the division's
computerized criminal history files regarding that individual.

(if) These procedures shall include provisions for amending any information found to
be inaccurate or incompl ete.

(9) The private security agencies as provided in Subsection (1)(f)(ii):

(a) shall be charged for access; and

(b) shall be registered with the division according to rules made by the division under
Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

(10) Before providing information requested under this section, the division shall give
priority to criminal justice agencies needs.

(11) (8 Misuse of accessto criminal history record information is aclass B
misdemeanor.

(b) The commissioner shall be informed of the misuse.

Section 2. Section 62A-4a-412 is amended to read:

62A-4a-412. Reportsand information confidential.

(1) Except as otherwise provided in this chapter, reports made pursuant to this part, as
well as any other information in the possession of the division obtained as the result of areport
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are private, protected, or controlled records under Title 63, Chapter 2, Government Records
Access and Management Act, and may only be made available to:

(@) apoliceor law enforcement agency investigating areport of known or suspected
child abuse or neglect;

(b) aphysician who reasonably believes that a child may be the subject of abuse or
neglect;

(c) an agency that has responsibility or authority to care for, treat, or supervise a child
who is the subject of areport;

(d) acontract provider that has awritten contract with the division to render servicesto
achild who is the subject of areport;

(e) any subject of the report, the natural parents of the minor, and the guardian ad
litemn;

(f) acourt, upon afinding that access to the records may be necessary for the
determination of an issue before it, provided that in adivorce, custody, or related proceeding
between private parties, the record aloneis:

(i) limited to objective or undisputed facts that were verified at the time of the
investigation; and

(ii) devoid of conclusions drawn by the division or any of its workers on the ultimate
issue of whether or not a person's acts or omissions constituted any level of abuse or neglect of
another person;

(g) an office of the public prosecutor or its deputies in performing an officia duty;

(h) aperson authorized by a Children's Justice Center, for the purposes described in
Section 67-5b-102;

(i) aperson engaged in bona fide research, when approved by the director of the
division, if the information does not include names and addresses,

() the State Office of Education, acting on behalf of itself or on behalf of a school
district, for the purpose of evaluating whether an individual should be permitted to obtain or
retain alicense as an educator or serve as an employee or volunteer in a school, limited to
information with substantiated findings involving an alleged sexual offense, an alleged felony
or class A misdemeanor drug offense, or any alleged offense against the person under Title 76,
Chapter 5, Offenses Against the Person, and with the understanding that the office must
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provide the subject of areport received under Subsection (1)(k) with an opportunity to respond
to the report before making a decision concerning licensure or employment;

(k) any person identified in the report as a perpetrator or possible perpetrator of child
abuse or neglect, after being advised of the screening prohibition in Subsection (2); [and]

(1) aperson filing a petition for a child protective order on behalf of aminor who is the
subject of the report[-];_and

(m) alicensed child-placing agency or person who is performing a preplacement

adoptive evaluation in accordance with the reguirements of Section 78-30-3.5.

(2) (&) No person, unless listed in Subsection (1), may request another person to obtain
or release areport or any other information in the possession of the division obtained as a result
of the report that is available under Subsection (1)(k) to screen for potential perpetrators of
child abuse or neglect.

(b) A person who requests information knowing that it isaviolation of Subsection
(2)(a) to do so is subject to the criminal penalty in Subsection (4).

(3) Except as provided in Section 62A-4a-116.3, the division and law enforcement
officials shall ensure the anonymity of the person or persons making the initial report and any
othersinvolved in its subsequent investigation.

(4) Any person who wilfully permits, or aides and abets the release of data or
information obtained as a result of this part, in the possession of the division or contained on
any part of the Management Information System, in violation of this part or Sections
62A-4a-116 through 62A-4a-116.3, is guilty of aclass C misdemeanor.

(5) The physician-patient privilege is not aground for excluding evidence regarding a
child'sinjuries or the cause of those injuries, in any proceeding resulting from areport made in
good faith pursuant to this part.

(6) A child-placing agency or person who receives areport in connection with a

preplacement adoptive evaluation pursuant to Section 78-30-3.5:

(a2) _may not provide this report to the person who is the subject of the report; and

(b) may provide this report to a person who is performing a preplacement adoptive

evauation in accordance with the requirement of Section 78-30-3.5, or to alicensed

child-placing agency or to an attorney seeking to facilitate an adoption.
Section 3. Section 78-30-3.5 is amended to read:
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78-30-3.5. Preplacement and postplacement adoptive evaluations -- Exceptions.

(2) () Except as otherwise provided in this section, a child may not be placed in an
adoptive home until a preplacement adoptive evaluation, assessing the prospective adoptive
parent and the prospective adoptive home, has been conducted in accordance with the
requirements of this section.

(b) The court may, at any time, authorize temporary placement of achild in a potential
adoptive home pending completion of a preplacement adoptive evaluation described in this
section.

(c) Subsection (1)(a) does not apply if abirth parent has legal custody of the child to be
adopted and the prospective adoptive parent is related to that child as a step-parent, sibling by
half or whole blood or by adoption, grandparent, aunt, uncle, or first cousin, unless the
evaluation is otherwise requested by the court. The prospective adoptive parent described in
this Subsection (1)(c) shall, however, obtain the information described in Subsections (2)(a)
and (b), and file that documentation with the court prior to finalization of the adoption.

[ ha roe anmen =

(d) The required preplacement adoptive evaluation must be completed or updated

within the 12-month period immediately preceding the placement of achild with the

prospective adoptive parent. If the prospective adoptive parent has previously received custody

of achild for the purpose of adoption, the preplacement adoptive evaluation must be completed

or updated within the 12-month period immediately preceding the placement of a child with the

prospective adoptive parent and after the placement of the previous child with the prospective

adoptive parent.

(2) The preplacement adoptive evaluation shall include:

(a) criminal history record information regarding each prospective adoptive parent and
any other adult living in the prospective home, [reeervedfrom| prepared by the Criminal
Investigations and Technical Services Division of the Department of Public Safety, in
accordance with Section 53-10-108, no earlier than 18 months immediately preceding
placement of the child,;
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(b) areport [from] prepared by the Department of Human Services containing all
information regarding reports and investigation of child abuse, neglect, and dependency, with
respect to each prospective adoptive parent and any other adult living in the prospective home,
obtained no earlier than 18 months immediately preceding placement of the child, pursuant to
waivers executed by those parties; and

(c) an evaluation conducted by an expert in family relations approved by the court or a
certified socia worker, clinical social worker, marriage and family therapist, psychologist,
professional counselor, or other court-determined expert in family relations, who is licensed to
practice under the laws of this state or under the laws of the state where the prospective
adoptive parent or other person living in the prospective adoptive homeresides. The
evauation shall be in aform approved by the Department of Human Services. Neither the
Department of Human Services nor any of its divisions may proscribe who qualifies as an
expert in family relations or who may conduct evaluations pursuant to this Subsection (2).

(3) The person or agency conducting the preplacement adoptive evaluation shall, in

connection with the evaluation, provide the prospective adoptive parent or parents with

literature approved by the Division of Child and Family Services relating to adoption, and

including information relating to the adoption process, developmental issues that may require

early intervention, and community resources that are available to the adoptive parent or parents.
[€3}] (4) A copy of the preplacement adoptive evaluation shall be filed with the court.
[4)] (5) (a) Except as provided in Subsections [{4)] (5)(b) and (c), a postplacement

evaluation shall be conducted and submitted to the court prior to the final hearingin an

adoption proceeding. The postplacement evaluation shall include:

(i) verification of the allegations of fact contained in the petition for adoption;

(if) an evaluation of the progress of the child's placement in the adoptive home; and

(iii) arecommendation regarding whether the adoption isin the best interest of the
child.

(b) The exemptions from and requirements for evaluations, described in Subsections
(D(0), (2)(c), and (3), also apply to postplacement adoptive evaluations.

(c) Upon the request of the petitioner, the court may waive the postplacement adoptive
evaluation, unlessit determines that it isin the best interest of the child to require the
postplacement evaluation. Except where the child to be adopted and the prospective parent are
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related as set forth in Subsection (1)(c), the court may not waive the postplacement adoptive
evauation for a child with specia needs as defined in Section 62A-4a-902.
[€5)] (6) If the person or agency conducting the evaluation disapproves the adoptive

placement, either in the preplacement or postplacement adoptive evaluation, the court may
dismiss the petition. However, upon request of a prospective adoptive parent, the court shall
order that an additional preplacement or postplacement adoptive evaluation be conducted, and
hold a hearing on the suitability of the adoption, including testimony of interested parties.

[€63] (7) Prior tofinalization of a petition for adoption the court shall review and
consider the information and recommendations contained in the preplacement and
postplacement adoptive studies required by this section.

Section 4. Section 78-30-4.13 is amended to read:

78-30-4.13. Notice of adoption proceedings.

(1) Anunmarried, biological father, by virtue of the fact that he has engaged in a
sexual relationship with awoman, is [deemed] considered to be on notice that a pregnancy and
an adoption proceeding regarding that child may occur, and has a duty to protect his own rights
and interests. Heistherefore entitled to actual notice of abirth or an adoption proceeding with
regard to that child only as provided in this section.

(2) Notice of an adoption proceeding shall be served on each of the following persons:

(a) any person or agency whose consent or relinquishment is required under Section
78-30-4.14 unless that right has been terminated by waiver, relinquishment, consent, or judicial
action;

(b) any person who has initiated a paternity proceeding and filed notice of that action
with the state registrar of vital statistics within the Department of Health, in accordance with
Subsection (3);

(c) any legally appointed custodian or guardian of the adoptee;

(d) the petitioner's spouse, if any, only if he has not joined in the petition;

(e) the adoptee's spousg, if any;

(f) any person who, prior to the time the mother executes her consent for adoption or

relinquishes the child to alicensed child-placing agency, is recorded on the birth certificate as

the child's father, with the knowledge and consent of the mother;
(g) any person who is openly living in the same household with the child at the time

-10-
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the consent is executed or relinquishment made, and who is holding himself out to be the
child's father; and

(h) any person who is married to the child's mother at the time she executes her consent
to the adoption or relinquishes the child for adoption.

(3) (&) In order to preserve any right to notice and consent, an unmarried, biological
father may initiate proceedings to establish paternity under Title 78, Chapter 45a, Uniform Act
on Paternity, and file anotice of theinitiation of those proceedings with the state registrar of
vital statistics within the Department of Health prior to the mother's execution of consent or her
relinquishment to an agency. That action and notice may also be filed prior to the child's birth.

(b) If the unmarried, biological father does not know the county in which the birth
mother resides, he may initiate his action in any county, subject to achange in trial pursuant to
Section 78-13-7.

(c) The Department of Health shall provide forms for the purpose of filing the notice
described in Subsection (3)(a), and make those forms available in the office of the county
health department in each county.

(4) Notice provided in accordance with this section need not disclose the name of the
mother of the child who is the subject of an adoption proceeding.

(5) The notice required by this section may be served immediately after relinguishment
or execution of consent, but shall be served at least 30 days prior to the final dispositional
hearing. The notice shall specifically state that the person served must respond to the petition
within 30 days of serviceif he intendsto intervenein or contest the adoption.

(6) (&) Any person who has been served with notice of an adoption proceeding and who
wishes to contest the adoption shall file a motion in the adoption proceeding within 30 days
after service. The motion shall set forth specific relief sought and be accompanied by a
memorandum specifying the factual and legal grounds upon which the motion is based.

(b) Any person who failsto file amotion for relief within 30 days after service of
notice waives any right to further notice in connection with the adoption, forfeits all rightsin
relation to the adoptee, and is barred from thereafter bringing or maintaining any action to
assert any interest in the adoptee.

(7) Service of notice under this section shall be made as follows:

(@) With regard to a person whose consent is necessary under Section 78-30-4.14,

-11-
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service shall be in accordance with the provisions of the Utah Rules of Civil Procedure. If
serviceis by publication, the court shall designate the content of the notice regarding the
identity of the parties. The notice may not include the name of the person or persons seeking to
adopt the adoptee.

(b) Asto any other person for whom notice is required under this section, service by
certified mail, return receipt requested, is sufficient. If that service cannot be completed after
two attempts, the court may issue an order providing for service by publication, posting, or by
any other manner of service.

(c) Noticeto aperson who has initiated a paternity proceeding and filed notice of that
action with the state registrar of vital statisticsin the Department of Health in accordance with
the requirements of Subsection (3), shall be served by certified mail, return receipt requested, at
the last address filed with the registrar.

(8 The notice required by this section may be waived in writing by the person entitled
to receive notice.

(9) Proof of service of notice on all persons for whom notice is required by this section
shall befiled with the court before the final dispositional hearing on the adoption.

(10) Notwithstanding any other provision of law, neither the notice of an adoption
proceeding nor any process in that proceeding is required to contain the name of the person or
persons seeking to adopt the adoptee.

(11) Except asto those persons whose consent to an adoption is required under Section
78-30-4.14, the sole purpose of notice under this section is to enable the person served to
intervene in the adoption and present evidence to the court relevant to the best interest of the
child.

Section 5. Section 78-30-4.14 is amended to read:

78-30-4.14. Necessary consent to adoption or relinquishment for adoption.

(1) Either relinquishment for adoption to alicensed child-placing agency or consent to
adoption isrequired from:

() the adoptee, if heis more than 12 years of age, unless he does not have the mental
capacity to consent;

(b) both parents or the surviving parent of an adoptee who was conceived or born
within a marriage, unless the adoptee is 18 years of age or older;

-12 -
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(c) the mother of an adoptee born outside of marriage;

(d) any biological parent who has been adjudicated to be the child's biological father by
acourt of competent jurisdiction prior to the mother's execution of consent or her
relinquishment to an agency for adoption;

(e) any biological parent who has executed and filed a voluntary declaration of
paternity with the state registrar of vital statistics within the Department of Health in
accordance with Title 78, Chapter 45e, prior to the mother's execution of consent or her
relinquishment to an agency for adoption, which voluntary declaration of paternity is
considered filed when entered into a database that can be accessed by the Department of
Health;

(f) anunmarried, biological father of an adoptee, as defined in Section 78-30-4.11, only
if the requirements and conditions of Subsection (2)(a) or (b) have been proven; and

(9) thelicensed child-placing agency to whom an adoptee has been relinquished and
that is placing the child for adoption.

(2) In accordance with Subsection (1), the consent of an unmarried, biological father is
necessary only if the father has strictly complied with the requirements of this section.

(@) (i) With regard to achild who is placed with adoptive parents more than six months
after birth, an unmarried, biological father shall have developed a substantial relationship with
the child, taken some measure of responsibility for the child and the child's future, and
demonstrated afull commitment to the responsibilities of parenthood by financial support of
the child, of afair and reasonable sum and in accordance with the father's ability, when not
prevented from doing so by the person or authorized agency having lawful custody of the child,
and either:

(A) visiting the child at least monthly when physically and financially able to do so,
and when not prevented from doing so by the person or authorized agency having lawful
custody of the child; or

(B) regular communication with the child or with the person or agency having the care
or custody of the child, when physically and financially unable to visit the child, and when not
prevented from doing so by the person or authorized agency having lawful custody of the child.

(if) The subjective intent of an unmarried, biological father, whether expressed or
otherwise, unsupported by evidence of acts specified in this Subsection (2) shall not preclude a

-13-
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determination that the father failed to meet the requirements of Subsection (2)(a)(i).

(iii) Anunmarried, biological father who openly lived with the child for a period of six
months within the one-year period after the birth of the child and immediately preceding
placement of the child with adoptive parents, and openly held himself out to be the father of the
child during that period, shall be [dgeemed] considered to have devel oped a substantial
relationship with the child and to have otherwise met the requirements of Subsection (2)(a)(i).

(b) With regard to a child who is under six months of age at the time he is placed with
adoptive parents, an unmarried, biological father shall have manifested afull commitment to
his parental responsibilities by performing all of the acts described in this Subsection (2) prior
to the time the mother executes her consent for adoption or relinquishes the child to alicensed
child-placing agency. The father shall:

(i) initiate proceedings to establish paternity under Title 78, Chapter 45a, Uniform Act
on Paternity, and file with that court a sworn affidavit stating that heis fully able and willing to
have full custody of the child, setting forth his plans for care of the child, and agreeingto a
court order of child support and the payment of expenses incurred in connection with the
mother's pregnancy and the child's birth;

(ii) file notice of the commencement of paternity proceedings with the state registrar of
vital statistics within the Department of Health, in a confidential registry established by the
department for that purpose, which notice is considered filed when the notice is entered in the
registry of notices from unmarried biological fathers; and

(iii) if he had actual knowledge of the pregnancy, paid afair and reasonable amount of
the expenses incurred in connection with the mother's pregnancy and the child's birth, in
accordance with his means, and when not prevented from doing so by the person or authorized
agency having lawful custody of the child.

(3) Anunmarried, biological father who resides in another state shall be presumed to

know of, and must strictly comply with, the requirements of this section, unless he proves the

following:
(@) hewas not aresident of this state at the time the mother executed her consent for

adoption or relinquished the child to alicensed child-placing agency;

(b) the child was not conceived in this state;

(c) he attempted, through every reasonable means, to locate the mother or child, but did
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not know or have reason to know, at least 20 days prior to the time the mother executed her

consent for adoption or relinquished the child to alicensed child-placing agency, that the

mother or child was located in this state; and

(d) he manifested afull commitment to his parental responsibilities as follows:

(i) he complied with the reguirements of Subsections (2)(b)(i) and (ii) no later than 20

days from the date that he knew, or through the exercise of reasonable diligence could have

known that the mother or child was located in this state, or within 20 days prior to the time the

mother executed a consent for adoption or relinquished the child to alicensed child-placing

agency, whichever dateislater; or

(ii) he attempted, through every reasonable means, to locate the mother or child but he

did not know or have reason to know, at least 20 days prior to the time the mother executed her

consent for adoption or relinquished the child to alicensed child-placing agency, that the

mother or child was located in this state; and

(A) he complied with the most stringent and compl ete requirements of the state where

the mother resided immediately before coming to this state, in order to protect and preserve his

parenta interest and hisrightsin the child in cases of adoption; or

(B) if he did not know or have reason to know where the mother resided immediately

before coming to this state, he complied with the most stringent and compl ete requirements of

the state where the child was conceived, in order to protect and preserve his parental interest

and hisrightsin the child in cases of adoption.

[€3}] (4) Anunmarried, biological father whose consent is required under Subsection
(1) [ef]. (2),_or (3) may nevertheless lose hisright to consent if the court determines, in
accordance with the requirements and procedures of Title 78, Chapter 3a, Part 4, Termination
of Parental Rights Act, that his rights should be terminated, based on the petition of any
interested party.

[(4)] (5) If thereisno showing that an unmarried, biological father has consented to or
waived his rights regarding a proposed adoption, the petitioner shall file with the court a
certificate from the state registrar of vital statistics within the Department of Health, stating
that a diligent search has been made of the registry of notices from unmarried biological fathers
described in Subsection (2)(b)(ii), and that no filing has been found pertaining to the father of
the child in question, or if afiling is found, stating the name of the putative father and the time
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and date of filing. That certificate shall be filed with the court prior to entrance of afinal
decree of adoption.

[€5)] (6) Anunmarried, biological father who does not fully and strictly comply with
each of the conditions provided in this section, is deemed to have waived and surrendered any
right in relation to the child, including the right to notice of any judicial proceeding in
connection with the adoption of the child, and his consent to the adoption of the child is not
required.

Section 6. Section 78-30-4.15 is amended to read:

78-30-4.15. Responsibility of each party for own actions-- Fraud or
misrepresentation -- Statutory compliance.

(1) Each parent of achild conceived or born outside of marriage is responsible for his
or her own actions and is not excused from strict compliance with the provisions of this
chapter based upon any action, statement, or omission of the other parent or third parties.

(2) Any person injured by fraudulent representations or actions in connection with an
adoption is entitled to pursue civil or criminal penalties in accordance with existing law. A
fraudulent representation is not a defense to strict compliance with the requirements of this
chapter, and is not a basis for dismissal of a petition for adoption, vacation of an adoption
decree, or an automatic grant of custody to the offended party. Custody determinations shall be
based on the best interest of the child, in accordance with the provisions of Section 78-30-4.16.

(3) The Legidature finds no practical way to remove all risk of fraud or
misrepresentation in adoption proceedings, and has provided a method for absolute protection
of an unmarried, biological father's rights by compliance with the provisions of this chapter. In
balancing the rights and interests of the state, and of all parties affected by fraud, specifically
the child, the adoptive parents, and the unmarried, biological father, the Legislature has

determined that the unmarried, biological father isin the best position to prevent or ameliorate
the effects of fraud and that, therefore, the burden of fraud shall be borne by him.
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(1) If aperson whose consent for an adoption is required pursuant to Subsection
78-30-4.14(1)(b), (c), (d), (e), or (f) refused to consent, the court shall determine whether
proper grounds exist for the termination of that person's rights pursuant to the provisions of this
chapter or Title 78, Chapter 3a, Part 4, Termination of Parental Rights Act.

(2) If there are proper grounds to terminate the person's parental rights, the court shall

order that the person's rights be terminated. |If there are not proper grounds to terminate the

person's parental rights, the court shall:

(a) dismiss the adoption petition; and

(b) conduct an evidentiary hearing to determine who should have custody of the child

and award custody in accordance with the child's best interest.

(3) Evidence considered at the custody hearing may include evidence of psychological

or emotional bonds that the child has formed with a third person, including the prospective

adoptive parent, and any detriment that a change in custody may cause the child.

(4) The fact that a person relinguished a child to alicensed child-placing agency or

consented to the adoption may not be considered as evidence that the person:

() isunfit or incompetent to be a parent;
(b) has neglected or abandoned the child:;
(c) isnot interested in having custody of the child; or

(d) should not be granted custody because based on any of the above considerationsit
would not be in the child's best interest.
[fe)] (B) Any custody order entered pursuant to this section may also include provisions

for parent-time by a biological parent or visitation by an interested third party, and provide for
the financia support of the child.
(6) If aperson or entity whose consent is required for an adoption under Subsection

78-30-4.14(1)(a) or (q) refuses to consent, the court shall proceed with an evidentiary hearing

and award custody as set forth in Subsection (2). The court may also finalize the adoption if
doing so isin the best interest of the child.
[€3}] (7) An adoption may not be contested after the final decree of adoption is entered.
Section 8. Section 78-30-4.18 is amended to read:

78-30-4.18. Personswho may take consents and relinquishments.

(1) A consent or relinquishment by a birth mother or an adoptee shall be signed before:
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(@) ajudge of any court that has jurisdiction over adoption proceedings, or a [ptbte
offteer] person appointed by that judge for the purpose of taking consents or relinquishments;
or

(b) aperson who isauthorized by alicensed child-placing agency to take consents or
relinquishments so long as the signature is notarized or witnessed by two individuals who are
not members of the birth mother'simmediate family.

(2) If the consent or relinquishment of a birth mother or adoptee is taken out of state it
shall be signed before:

(@) aperson who is authorized by a child-placing agency [Hecensedby-that-state] to take
consents or relinguishments; or

(b) aperson authorized or appointed to take consents or relinquishments by a court of
this state that has jurisdiction over adoption proceedings, or a court of that state that has
jurisdiction over adoption proceedings.

(3) The consent or relinquishment of any other person or agency as required by Section
78-30-4.14 may be signed before a Notary Public or any person authorized to take a consent or
relinquishment under Subsection (1) or (2).

(4) A person, authorized by Subsection (1) or (2) to take consents or relingquishments,
shall certify to the best of hisinformation and belief that the person executing the consent or
relinquishment has read and understands the consent or relinquishment and has signed it freely
and voluntarily.

(5) A person executing a consent or relinguishment is entitled to receive a copy of the

consent or relinquishment.

Section 9. Section 78-30-4.19 is amended to read:

78-30-4.19. Timeperiod prior to birth mother's consent.

(1) A birth mother may not consent to the adoption of her child or relinquish control or
custody of her child until at least 24 hours after the birth of her child.

(2) The consent or relinquishment of any other person as required by Section

78-30-4.14 may be executed at any time, including prior to the birth of the child.

Section 10. Section 78-30-4.23 is amended to read:
78-30-4.23. Criminal sexual offenses.
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tseoncetvedasaresdttof] A biological father is not entitled to notice of an adoption
proceeding, nor is the consent of abiological father reqguired in connection with an adoption

proceeding, in cases where it is shown that the child who is the subject of the proceeding was

conceived as aresult of conduct which would congtitute any sexual offense described in Title

76, Chapter 5, Part 4, regardless of whether the biological father isformally charged with or

convicted of acriminal offense.
Section 11. Section 78-30-4.24 is amended to read:
78-30-4.24. Determination of rights prior to adoption petition.

Any interested [party] person may petition [the] a court having jurisdiction over

adoption proceedings for a determination of the rights and interests of any person who may
claim an interest in a child under this chapter, at any time prior to the [fitirg-of-apetitionfor]
finalization of the adoption, including any time prior to the child's birth.

Section 12. Section 78-30-7 is amended to read:

78-30-7. District court venue -- Jurisdiction of juvenile court -- Jurisdiction over

nonresidents-- Timefor filing.

(1) Adoption proceedings shall be commenced by filing a petition with the clerk of the
district court either:

(@) inthedistrict where the person adopting resides, or if the person adopting is not a

resident of this state, in the district where the child was born or in which the child-placing

agency that has custody of the child islocated; or
(b) with the juvenile court as provided in Subsection 78-3a-104(1)(0).

[ a child ic ranea o1 ol

[€3}] (2) All orders, decrees, agreements, and notices in the proceedings shall be filed
with the clerk of the court where the adoption proceedings were commenced under Subsection
(1) [er2)].

[(4)] (3) A petition for adoption shall be filed within 30 days of the date the adopteeis
placed in the home of the petitioners for the purpose of adoption, unless the time for filing has
been extended by the court, or unless the adoption is arranged by alicensed child-placing
agency in which case the agency may extend the filing time.

(4) (a) If aperson whose consent for the adoption is required under Section 78-30-4.14
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617 cannot be found within the state, the fact of the minor's presence within the state shall confer

618 jurisdiction on the court in proceedings under this chapter as to such absent person, provided

619 that due notice has been given in accordance with the Utah Rules of Civil Procedure.

620 (b) The notice may not include:

621 (i) the name of the person or persons seeking to adopt the adoptee or the name; or

622 (ii) an unmarried mother without that person's consent.

623 (5) Service of notice as provided in Subsection (6) shall vest the court with jurisdiction

624  over the person served in the same manner and to the same extent as if the person served was
625 served personaly within the state.
626 (6) Inthe case of service outside the state, service completed not less than five days

627 beforethetime set in the notice for appearance of the person served, shall be sufficient to

628  confer jurisdiction.

629 (7) Computation of periods of time not otherwise set forth in this section shall be made
630 in accordance with the Utah Rules of Civil Procedure.

L egislative Review Note
asof 1-28-04 2:26 PM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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State Impact

Provisions of this legislation can be handled within existing budgets.

Individual and Business Impact

No fiscal impact.
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